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_________________________________________________________________
1 The panel unanimously finds this case suitable for decision without
oral argument. See Fed. R. App. P. 34(a)(2).
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petitioner-appellant.
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fornia, for the respondents-appellees.

_________________________________________________________________

ORDER

The Opinion filed on April 24, 2000, is amended as fol-
lows:

On slip Opinion page 4402, third paragraph under section
I, first line before "La Crosse filed", insert the following: "On
June 14, 1996,".

On slip Opinion page 4402, third paragraph under section
I, fourth line, after "petition", add the following footnote:
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"The Antiterrorism and Effective Death Penalty Act
("AEDPA") applies to La Crosse's § 2254 petition because he
filed it in federal court after AEDPA's effective date, April
24, 1996. See Jeffries v. Wood, 114 F.3d 1484, 1499 (9th Cir.
1997) (en banc)."

On slip Opinion page 4404, delete footnote four in its
entirety and renumber succeeding footnotes.

On slip Opinion page 4408, delete text beginning at the
paragraph under subsection C with "The standard for deter-
mining" through slip Opinion page 4409 in its entirety, and
replace with the following text:

 "A criminal defendant has a constitutional right to
be present during the readback of testimony to a



jury. Hegler v. Borg, 50 F.3d 1472, 1476-77 (9th
Cir. 1995). A defendant may obtain habeas relief for
a violation of this right, however, "[o]nly if the
record demonstrates the jury's decision was substan-
tially influenced by the trial error or there is grave
doubt about whether [the] error affected a jury in this
way." Id. at 1478 (internal quotations omitted).

 The record in the present case lacks sufficient
information to provide any indication of the circum-
stances surrounding the challenged readback of the
testimony. Because the district court found La
Crosse's claim to be procedurally barred, it did not
have the opportunity to determine whether it would
be appropriate to hold an evidentiary hearing in this
case. Remand is therefore necessary for the district
court to determine whether, consistent with 28
U.S.C. § 2254(e)(2) and (Michael) Williams v. Tay-
lor, 120 S. Ct. 1479 (2000), an evidentiary hearing
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should be held in this matter, and if so, to conduct
such proceedings.7

With these amendments, the panel has voted unanimously
to deny the petition for rehearing.

The petition for rehearing is DENIED.

_________________________________________________________________

OPINION

T.G. NELSON, Circuit Judge:

Dennis Mark La Crosse appeals the district court's dis-
missal of his petition for a writ of habeas corpus, claiming
that the California Supreme Court's denial of his claim in
1996 did not act as a bar to federal habeas review. We have
jurisdiction pursuant to 28 U.S.C. § 2253 and reverse and
remand.2

I.

On April 21, 1983, Dennis Mark La Crosse was convicted



of one count of first-degree murder by a jury in Los Angeles
County Superior Court. La Crosse was subsequently sen-
tenced to state prison for a term of twenty-six years to life. On
_________________________________________________________________
7 In its motion to dismiss before the district court, the state also argued
that dismissal was warranted under Rule 9(a) of the Rules Governing 2254
Cases in the U.S. District Courts due to La Crosse's twelve-year delay in
bringing his habeas petition. To obtain a Rule 9(a) dismissal, the Govern-
ment bears the initial burden of showing prejudice from petitioner's delay.
See Harris v. Pulley, 885 F.2d 1354, 1366 (9th Cir. 1989). Because the
district court did not reach the Rule 9(a) issue and the State did not address
the merits of this issue on appeal, this court expresses no opinion on this
potential ground for dismissal, nor do we foreclose the district court from
ruling on this issue upon remand.
2 Respondents' motion to certify this case to the California Supreme
Court is denied.
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May 31, 1984, the California Court of Appeal affirmed the
judgment of conviction.

On April 12, 1996, La Crosse filed a petition for writ of
habeas corpus in the California Supreme Court, contending
that his right to be present during all critical stages of his trial
was violated when testimony was read back to the jury out-
side of his presence. This issue had not been raised on his
direct appeal in 1984. The California Supreme Court's order
rejecting his 1996 petition stated, in its entirety:"Petition for
writ of habeas corpus DENIED on the merits and for lack of
diligence."

On June 14, 1996, La Crosse filed a timely petition for writ
of habeas corpus in the United States District Court, Central
District of California, raising the same claim he had alleged
in his state habeas petition.3 The district court denied the peti-
tion with prejudice, finding that federal review was barred
pursuant to an independent and adequate state procedural rule.

II.

The district court's dismissal of the petition for writ of
habeas corpus on the ground of state procedural default pre-
sents issues of law reviewed de novo. See Fields v. Calderon,
125 F.3d 757, 759-60 (9th Cir. 1997).



III.

A. Procedural Default

In a federal habeas action brought by a state prisoner,
federal courts "will not review a question of federal law
_________________________________________________________________
3 The Antiterrorism and Effective Death Penalty Act ("AEDPA") applies
to La Crosse's § 2254 petition because he filed it in federal court after
AEDPA's effective date, April 24, 1996. See Jeffries v. Wood, 114 F.3d
1484, 1499 (9th Cir. 1997) (en banc).
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decided by a state court if the decision of that court rests on
a state law ground that is independent of the federal question
and adequate to support the judgment." Coleman v. Thomp-
son, 501 U.S. 722, 729 (1991). We must decide whether the
California Supreme Court's decision denying La Crosse's
petition rested on an "independent and adequate state ground"
that could bar federal review. Id.

For a state procedural rule to be"independent," the state
law basis for the decision must not be interwoven with federal
law. Michigan v. Long, 463 U.S. 1032, 1040-41 (1983); Har-
ris v. Reed, 489 U.S. 255, 265 (1989). "A state law ground is
so interwoven if `the state has made application of the proce-
dural bar depend on an antecedent ruling on federal law [such
as] the determination of whether federal constitutional error
has been committed.' " Park v. California , 202 F.3d 1146,
1152 (9th Cir. 2000) (quoting Ake v. Oklahoma , 470 U.S. 68,
75 (1985)). To be "adequate," the state procedural rule must
be "strictly or regularly followed" and "consistently applied."
Morales v. Calderon, 85 F.3d 1387, 1392 (9th Cir. 1996).
"[U]nless the state court makes clear that it is resting its deci-
sion denying relief on an independent and adequate state
ground, it is presumed that the state denial was based at least
in part upon federal grounds, and the petitioner may seek
relief in federal court." Siripongs v. Calderon, 35 F.3d 1308,
1317 (9th Cir. 1994).

The California Supreme Court has, over the years, devel-
oped two procedural rules that it applies to post-appeal habeas
corpus petitions--the bar of untimeliness, see Ex parte Swain,
209 P.2d 793, 795 (Cal. 1949), and the Dixon default rule, see
Ex parte Dixon, 264 P.2d 513, 515 (Cal. 1953). 4 The "untime-



_________________________________________________________________
4 California also has a third bar to habeas corpus claims, known as the
Waltreus rule, which provides that "in the absence of strong justification,
any issue that was actually raised and rejected on appeal cannot be
renewed in a petition for a writ of habeas corpus. " In re Harris, 855 P.2d
391, 398 (Cal. 1993). Invocation of the Waltreus  rule by a state court,
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liness bar" requires that prisoners who do not file their habeas
corpus petitions within a specified time frame establish "ei-
ther (i) absence of substantial delay; (ii) good cause for the
delay; or (iii) that his claims fall within an exception to the
bar of untimeliness." In re Robbins, 959 P.2d 311, 320 (Cal.
1998) (quotations and citations omitted). The Dixon rule bars
California state courts from granting habeas relief to a pris-
oner who failed to pursue the claims raised in his habeas peti-
tion on direct appeal from his conviction, unless his claims
fall within an exception to the rule. See Dixon , 264 P.2d at
515.

We have previously held that, at least prior to 1993, nei-
ther California's Dixon rule nor its untimeliness rule was an
adequate and independent state law ground that could bar fed-
eral review. See Fields, 125 F.3d at 765; Morales, 85 F.3d at
1393. However, in 1993, the California Supreme Court sought
to clarify the exceptions to both the Dixon rule and the bar of
untimeliness. See In re Harris, 855 P.2d 391, 395-98 (Cal.
1993); In re Clark, 855 P.2d 729, 737-40 (Cal. 1993). In
Park, we held that Dixon's "fundamental constitutional error"
exception, as defined in Harris, involved the application of
federal law and therefore a California court's 1996 denial pur-
suant to Dixon of a habeas petition alleging constitutional
error could not bar federal habeas review. See Park, 202 F.3d
at 1152. We are now presented with the issue of whether the
1996 application of California's untimeliness bar to a habeas
petition alleging constitutional error can bar federal habeas
corpus review.

_________________________________________________________________
however, does not bar federal review. See Calderon v. United States Dist.
Court, 96 F.3d 1126, 1131 (9th Cir. 1996) (noting Supreme Court, in Ylst
v. Nunnemaker, 501 U.S. 797 (1991), held that denial of a habeas petition
pursuant to the Waltreus rule was neither a ruling on the merits nor a pro-
cedural default).
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B. The Untimeliness Bar

Although the California Supreme Court's denial cited
only "lack of diligence" for denying La Crosse's petition, we
believe the district court was correct in concluding that the
California Supreme Court was applying the untimeliness bar
because La Crosse delayed for nearly twelve years between
his direct appeal and his state petition for habeas corpus.5 In
Robbins, the California Supreme Court stated: "[W]hen in our
orders we impose the bar of untimeliness, this signifies that
we . . . have determined that the petitioner has failed to estab-
lish the absence of substantial delay or good cause for delay,
and that none of the four exceptions set out in Clark apply."
Robbins, 959 P.2d at 340 n.34 (citations omitted). The four
exceptions in Clark are:

(1) that error of constitutional magnitude led to a
trial that was so fundamentally unfair that absent the
error no reasonable judge or jury would have con-
victed the petitioner; (2) that the petitioner is actually
innocent of the crime or crimes of which the peti-
tioner was convicted; (3) that the death penalty was
imposed by a sentencing authority which had such a
grossly misleading profile of the petitioner before it
that absent the error or omission no reasonable judge
or jury would have imposed a sentence of death; or
(4) that the petitioner was convicted or sentenced
under an invalid statute.

Clark, 855 P.2d at 734. In denying La Crosse's petition, the
California Supreme Court thus determined that his allegation
of constitutional error did not meet the criteria for the error of
constitutional magnitude exception listed in Clark. The ques-
_________________________________________________________________
5 If, however, the California Supreme Court actually relied on the Dixon
rule to deny La Crosse's petition because La Crosse did not raise the same
issues in his direct appeal, then the denial was not an adequate and inde-
pendent state ground that could bar federal review. See Park, 202 F.3d at
1153.
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tion that arises, then, is whether the California Supreme Court
solely relied on state constitutional law in making this deter-
mination. If it did not, then the California Supreme Court's
denial of La Crosse's petition on procedural grounds cannot



bar federal review.

We first look to the text of the California Supreme
Court's opinion in Clark. In fashioning the four exceptions to
the untimeliness bar, the California Supreme Court surveyed
the various approaches of state and federal courts in consider-
ing successive or delayed habeas petitions. See Clark, 855
P.2d at 754-59. It adopted the federal approach of considering
the merits of untimely or successive petitions where error of
a constitutional magnitude led to a fundamental miscarriage
of justice. See id. at 759-60. In doing so, the California
Supreme Court did not limit its adoption of the federal
approach to allow consideration of only state constitutional
law. The court also expressly relied on federal constitutional
law in concluding that claims of constitutional error, such as
ineffective assistance of counsel, required a showing of fun-
damental unfairness. See id. at 739-40 (citing Lockhart v.
Fretwell, 506 U.S. 364 (1993), and Strickland v. Washington,
466 U.S. 668 (1984)). Therefore, from Clark we can conclude
that California courts did consider federal constitutional law
in considering whether to apply the constitutional error excep-
tion to the bar of untimeliness.

Since the denial of La Crosse's habeas petition, how-
ever, the California Supreme Court has explicitly addressed
the issue of whether it considers state and federal constitu-
tional law or solely state constitutional law in determining
whether to apply the error of constitutional magnitude excep-
tion to untimely or successive petitions. See In re Robbins,
959 P.2d 311 (Cal. 1998). There, the California Supreme
Court stated:

Although the exception is phrased in terms of error
of constitutional magnitude -- which obviously may
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include federal constitutional claims -- in applying
this exception and finding it inapplicable we shall, in
this case and in the future, adopt the following
approach as our standard practice: We need not and
will not decide whether the alleged error actually
constitutes a federal constitutional violation.

Id. at 338-39 (emphasis added). We have held that this lan-
guage is clearly prospective, and this new approach would not



have applied to the denial of La Crosse's petition.6 See Park,
202 F.3d at 1153. We have noted that this language indicates
an acknowledgment by the California Supreme Court that,
prior to 1998, it did make an antecedent ruling on federal law
before finding the constitutional error exception to be inappli-
cable. See id.

Finally, one additional source for guidance is the California
Supreme Court's approach to its denials pursuant to Dixon,
264 P.2d at 515. Where a petitioner fails to pursue a claim on
direct appeal and subsequently raises the claim in a state
habeas petition, a California court will apply the Dixon
default rule unless the court finds one of four exceptions
apply, including "fundamental constitutional error." See Har-
ris, 855 P.2d at 398-407. We have noted that this exception
to the Dixon rule is analogous to the constitutional error
exception to the Clark procedural bar. See Park, 202 F.3d at
1152 n.3.

In Park, we held that, in cases before Robbins was decided
in August 1998 and where the habeas petition alleged funda-
mental constitutional error, the California Supreme Court nec-
essarily made an antecedent ruling on federal law before
applying the procedural bar of Dixon. Id. at 1153. Therefore,
_________________________________________________________________
6 Because the issue is not before us, we do not consider and we do not
decide whether, since the decision in Robbins , California state court deni-
als of habeas corpus petitions on the basis of untimeliness are adequate
and independent to bar federal review.
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we held that the California state court's denial of Park's peti-
tion on the basis of procedural default could not bar federal
review. Id.

Our analysis leads us to conclude that, as of April 1996,
the California Supreme Court had not "ma[de ] clear that it
[was] resting its decision denying relief on an independent
and adequate state ground." Siripongs, 35 F.3d at 1317.
Therefore, we must "presume[ ] that the state denial was
based at least in part upon federal grounds." Id. Since the Cal-
ifornia Supreme Court's 1996 denial of La Crosse's habeas
petition was not based upon an independent and adequate
state law ground, it cannot act as a bar to federal review. See
Coleman, 501 U.S. at 729.



C. Readback of Testimony

A criminal defendant has a constitutional right to be
present during the readback of testimony to a jury. Hegler v.
Borg, 50 F.3d 1472, 1476-77 (9th Cir. 1995). A defendant
may obtain habeas relief for a violation of this right, however,
"[o]nly if the record demonstrates the jury's decision was sub-
stantially influenced by the trial error or there is grave doubt
about whether [the] error affected a jury in this way." Id. at
1478 (internal quotations omitted).

The record in the present case lacks sufficient informa-
tion to provide any indication of the circumstances surround-
ing the challenged readback of the testimony. Because the
district court found La Crosse's claim to be procedurally
barred, it did not have the opportunity to determine whether
it would be appropriate to hold an evidentiary hearing in this
case. Remand is therefore necessary for the district court to
determine whether, consistent with 28 U.S.C. § 2254(e)(2)
and (Michael) Williams v. Taylor, 120 S. Ct. 1479 (2000), an
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evidentiary hearing should be held in this matter, and if so, to
conduct such proceedings.7

_________________________________________________________________

CONCLUSION

The district court's order dismissing La Crosse's petition
for habeas corpus is REVERSED and we REMAND to the
district court for further proceedings not inconsistent with this
opinion.

_________________________________________________________________
7 In its motion to dismiss before the district court, the state also argued
that dismissal was warranted under Rule 9(a) of the Rules Governing 2254
Cases in the U.S. District Courts due to La Crosse's twelve-year delay in
bringing his habeas petition. To obtain a Rule 9(a) dismissal, the Govern-
ment bears the initial burden of showing prejudice from petitioner's delay.
See Harris v. Pulley, 885 F.2d 1354, 1366 (9th Cir. 1989). Because the
district court did not reach the Rule 9(a) issue and the State did not address
the merits of this issue on appeal, this court expresses no opinion on this
potential ground for dismissal, nor do we foreclose the district court from
ruling on this issue upon remand.
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